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January Space Determinations

January Space Determinations: Overview



January Space Determinations

• Nonresident school boards are required to designate 

regular and special education spaces available for the 

next school year at a January board meeting. 

• Boards must specify criteria in their open enrollment 

policy.

• Criteria must be applied consistently so decisions on 

space are not arbitrary or unreasonable. 

• Not following criteria is the most common reason DPI 

overturns OE denials for space. 



January Space Determinations

• If the board does not intend to deny applicants 

due to regular education or special education 

space, it may make that determination and it 

must be documented in its January board 

minutes. 



January Space Determinations

• Even if board has indicated no special education space 

is available, the district must still review each 

student’s IEP in its entirety to determine the 

following: 

• Whether the district has space available in the special 

education and related services required in the student’s 

IEP

• Whether the district has the special education and related 

services required in the student’s IEP. 



January Space Determinations

• If the nonresident school board wishes to 
consider whether it has available space in the 
special education or related services required in 
the student’s IEP, the board must specify this in 
its open enrollment policy as well as the criteria 
it will consider when making its determinations.



January Space Determinations

• On appeal, DPI is required to affirm a school board’s 
decision unless it finds that the decision was 
arbitrary or unreasonable. 

• This means that DPI will most likely uphold a denial 
decision if both of the following are true: 

• The school board’s policy and criteria are in compliance 
with state law and are neither arbitrary nor 
unreasonable.

• The school board properly and consistently applied its 
policy and criteria, and followed state law and its policies 
in determining application decisions.



Space Determinations - Policy

Space Determinations - Policy



Space Determinations - Policy

• The policy may not specify that it cannot 
provide services to students with a specific 
disability.

• The policy can only consider the availability of 
space in special education and/or related 
services.



Space Determinations - Policy

• If the nonresident school board wants to make 
any changes to its open enrollment policy, this 
must be done before the regular application 
period begins (the first Monday in February). 



Space Determinations - Policy
• Per state law, the nonresident school board must 

adopt a policy that: 

• Specifies that it will consider the availability when 
approving and denying applications.

• Establishes space criteria. This includes the description 
of the criteria (i.e. class size limits) and what the criteria 
are (i.e. numeric or other criteria) that will be used to 
determine the availability of space. 

• Specifies whether currently-attending applicants and/or 
siblings of currently-attending students will be granted 
preferences or guarantees. 

• Provides for a waiting list, if desired. 



Space Determinations - Policy

• DPI does not have model policies on making 
space determinations for regular education or 
special education for open enrollment.

• DPI does not, as a matter of course, approve 
district policies on space determinations. 

• If an application denial is appealed, DPI will 
review local policy/criteria and ensure it has not 
been applied in an arbitrary and unreasonable 
manner.



January Space Determinations
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Space Determinations - Criteria

• If the board wishes to consider whether there is 
space to provide special education or related 
services, it must specify criteria it will use. 

• Specific criteria must be outlined in the board’s 
open enrollment policy. 

• Criteria must be followed exactly and 
consistently.



Space Determinations - Criteria

• There are no state or federal special education 
caseload requirements.

• Local school districts are responsible for 
determining policies and criteria related to 
space/staff capacity to provide special education 
services.



Space Determinations - Criteria

• Criteria may include: 

• Class size limits or pupil-teacher ratios

• Caseload or staffing capacity limits, including:

• The amount of services pupils may need (e.g., 
minutes/hours, days per week).

• Class/group size based on intensity of pupil needs 
(e.g., 1:1, small group, crisis intervention).

• The type of staff to address various disability-related 
needs (e.g., special education teacher, pupil services 
staff, related services, paraprofessional, etc.)



Space Determinations - Criteria

• Criteria may include: 

• Projected pupil enrollment and changes to 
services in pupils’ IEPs.

• Other considerations concerning availability of 
space in the special education or related services.



Space Determinations - Criteria

• Criteria may not include: 

• Limitations that are based on pupil eligibility 
category labels (e.g., SLD, Autism, ID)

• Limitations that are based on IDEA environment 
codes (e.g. amount of time in general education 
classroom, IDEA Env. Code B)

• Limitations related to transportation



Space Determinations - Criteria

• Both state and federal laws prohibit 
discrimination against a student based on the 
student’s physical, mental, emotional, or 
learning disability. 

• The board may not deny open enrollment based 
on the student’s eligibility for or need of a 
reasonable accommodation in a Section 504 
plan. 



January Space Determinations
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Space Determinations – Contracted Services



Space Determinations – Contracted Services

• A nonresident school board is not required to 
designate special education spaces if it 
contracts outside of the district for special 
education services because the programs are 
not available in the district. 

• The school board can deny the application 
because the services are not available in the 
district.



Space Determinations – Contracted Services

• However, the school board can choose to 
approve applications for students who required 
the contracted special education services that it 
does not have in the district. 

• If the school board determines that it wants to 
approve these applications, the board is 
required to designate special education spaces 
for those services based on its contract for 
special education services.



Space Determinations – Board Minutes

Space Determinations 

Board Minutes and Examples



January Space Determinations

• Board action must be reflected in the board 
minutes.

• Minutes must reflect the actual number of spaces by 

special education program or service for which a 

caseload or class size can be established.

• Minutes should not simply make reference to the 

board passing a motion related to open enrollment 

spaces.
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Important Considerations



Must Review Student’s IEP

• Even if board has indicated no special education space 

is available, the district must still review each 

student’s IEP in its entirety to determine the 

following: 

• Whether the district has space available in the special 

education and related services required in the student’s 

IEP

• Whether the district has the special education and related 

services required in the student’s IEP. 



Preferences and Guarantees

• Preference must be given to currently-attending 
applicants and siblings of currently-attending students. 

• Preference requires space. 

• If there are no spaces, students entitled to preference must 
be denied.

• Guarantee may be given to currently-attending 
applicants or siblings of currently-attending students.

• Guarantee means approval, regardless of space. 

• District must have policy to guarantee approval – otherwise 
may only grant preference. 



Preferences and Guarantees

• If board policy specifies “may” guarantee approval of 

currently-attending applicants or siblings of currently-

attending students, the board must make decision at 

their January board meeting. 

• If the board fails to specify, then the board may not 

guarantee approval. 

• Must grant preference and only if there is space to do so.



OE Termination After Attendance

• When districts make their space 
determinations, it is for new applicants only. 

• The January space determinations are only 
good through the 3rd Friday in September.

• A continuing open enrolled student’s IEP 
revision or development is independent of any 
special education space determinations 
established by the district. 



OE Termination After Attendance

• Under Wis. Stat. § 118.51(12)(b), if an IEP is 
developed or revised for a continuing open enrolled 
student, the nonresident district may consider:

• Whether it has the special education and related services 
required in the student’s IEP or

• Whether it has space in the special education and related 
services required in the student’s IEP.

• If it does not, the nonresident district may, but is not 
required to, notify the parent and the resident 
district that the student’s open enrollment is 
terminated.
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Space Determinations and Alternative 

Applications



Space Determinations and Alternative Applications

• After the January board meeting and up until 
June 30th, a nonresident school board may 
approve an alternative application submitted 
for the current school year if the board did not 
limit the number of spaces available in the 
pupil’s succeeding grade or special education 
service for applications submitted under the 
regular application period for the following 
school year. 



Space Determinations and Alternative Applications

• From July 1st to the 3rd Friday in September, a 
nonresident school board may approve an 
alternative application for the current school 
year in the pupil’s grade or special education 
service that does not have space limitations 
established by the school board for the 
following school year. 



Space Determinations and Alternative Applications

• When a nonresident school district makes their 
January space determinations, those spaces are 
only good through the 3rd Friday in September.

o When an alternative application is submitted after 
3rd Friday but before the next January board 
meeting, districts can take a look at their numbers 
at the time of application to determine whether or 
not they have space or they can continue to use 
their space determinations from January.



Resources

Resources

Open Enrollment Webpage

https://dpi.wi.gov/open-enrollment

Open Enrollment Bulletins

https://dpi.wi.gov/open-enrollment/resources/bulletin

Open Enrollment and Special Education

https://dpi.wi.gov/open-enrollment/special-education

https://dpi.wi.gov/open-enrollment
https://dpi.wi.gov/open-enrollment/resources/bulletin
https://dpi.wi.gov/open-enrollment/special-education


Contacts

Open Enrollment Contact Information

Jennifer Demrow

jennifer.demrow@dpi.wi.gov

608-264-6707

Kari Santistevan

kari.genslersantistevan@dpi.wi.gov

608-267-9196

Nicole Washington

nicole.washington@dpi.wi.gov

608-267-9101

mailto:jennifer.demrow@dpi.wi.gov
mailto:kari.genslersantistevan@dpi.wi.gov
mailto:nicole.washington@dpi.wi.gov

